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Promoting conducive investment climate, particularly for infrastructure development, 
is an important task for the government. An infrastructure project is required to obtain 
various permits before tender or construction, making the project preparation process 
complex for investors. Some of the mandatory permits are location permit and 
environmental permit. For an infrastructure project that overlaps with forestry area, 
it is required to apply for Borrow-to-Use Forestry permit (IPPKH) from the Ministry of 
Forestry before conducting any development in the area.

The Borrow-to-Use Forestry Permit is a mandatory permit for any activity that needs to 
utilize the protected or production forest. The application process includes obligation 
IXO¿OOPHQW��DV�ZHOO�DV�DGPLQLVWUDWLRQ��DVVHVVPHQW�DQG�DSSURYDO�IURP�WKH�0LQLVWU\�RI�
Forestry. Prior to application submission, the applicant is advised to ensure that the 
intended forest area for utilization and the compensation area are clean and clear. 
Currently, the wide spread of population and lack of supervision in forestry area have 
caused many forest area to be not clean and clear. Many people who reside in the 
forest area do not have land ownership rights. The claim on forest area that is inhabited 
by local community would lead to dispute. 

Disputes often occur in situations where there are overlaps of land rights between 
companies, between companies and community, and companies with State-owned/
Regional-owned enterprises. The reasons for disputes could be disagreement on 
compensation forms and amount, community rejection to the project, and failure of 
compensation delivery. Such disputes would lead to increased investment costs and 
delayed project progress. Furthermore, disputes that are not managed well and settled 
quickly could lead to violent situation and damage the good relationships between the 
project owners and related stakeholders.

In order to provide the best solution to the disputing parties, this investor guideline 
aims to provide information on dispute settlement mechanisms that include traditional 
dispute mechanism and Alternative Dispute Resolutions (ADR). Each chapter will 
provide an overview of each mechanism, followed by case studies to extract the 
lessons learned. Comparison analysis is also provided to help investors determine the 
most suitable mechanism for its dispute type, taking into account various factors such 
DV�WLPH��FRVWV��FRQ¿GHQWLDOLW\��HWF��:H�KRSH�WKDW�WKLV�LQYHVWRU�JXLGHOLQH�FDQ�EH�XVHG�WR�
boost investment whilst manage the environment sustainably.

Dr. Sofyan A. Djalil
Coordinating Minister for Economic Affairs

Republic of Indonesia
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Frequent use of forest areas for commercial/industrial 
activities such as mining, plantation, and infrastructure 
sector has created intense competition for resources. 
Prior to using a forest area, the investors are required 
to obtain Izin Pinjam Pakai Kawasan Hutan (IPPKH) 
(Borrow-to Use Forest Permit) from the Government 
of Indonesia. The issuance of a forest permit often 
results in disputes as many of the forest areas in 
Indonesia are used by other stakeholders: (1) holders 
of existing permits; (2) local communities (immigrant 
and indigenous people); and (3) government agencies 
and developers.
 
Disputes about forest areas are inevitable in many 
situations. In Indonesia, 359 incidents of forest-related 
disputes occurred between 1997 and 2003 involving 
local communities and other stakeholders. From 
2006 to 2012, there were 232 natural resources and 
agrarian disputes on 2,043,287 ha land documented 
across Indonesia. Forestry sector contributes the major 
proportion of 72 cases on 1.2 million ha area. Disputes 
can be the result of:
1. Destruction of community assets (for example, 

land, gardens, graveyards, etc.) due to 
commercial operations (e.g. mining, logging, 
plantation farming, etc.);

2. Loss of income and livelihood opportunities due to 
the establishment of conservation areas;

3. Eviction of local communities from their lands;
4. Pollution (e.g. air pollution, noise, etc.) caused by 

logging, plantation, and mining operations; and
5. ,QVXI¿FLHQW�MRE�RSSRUWXQLWLHV�LQ�WKH�ORJJLQJ��

plantation, and mining sectors for resident 
populations.

The local communities are rarely able to exercise 
their rights and often at the losing end throughout 
the dispute process. This imbalance of power often 
means that those most affected by disputes are not 
able to address them without external support. As 
a result, local communities often escalate the issue 
from a small dispute to an intense exchange of threats 
and destructive outcomes. Therefore, sound and 
fast dispute settlement approaches are required to 
minimize the potential damage of disputes.
 
The guidelines presented below cover four Alternative 
Dispute Resolutions (ADRs) and one traditional 
dispute resolution. 

Each guideline includes four sub-sections:

1. Overview: A short description and process of the 
dispute resolution mechanism.

2. Legal Basis: Related regulations (if any) that 
govern the dispute resolution mechanism.

3. Case Study: (which may or may not be in the 
context of disputes in forest areas due to the 
limited availability) to provide useful references on 
what were the issues and how the disputes were 
resolved. 

4. Key lessons learned: A summary of key lessons 
learned, deriving from the case studies. 
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Alternative Dispute Resolution (ADR) is a common 
approach used to manage disputes, which aims to 
¿QG�D�VROXWLRQ�IRU�HDFK�RI�WKH�GLVSXWLQJ�SDUWLHV�WKURXJK�
adjudication/non-adjudication processes to achieve 
agreement/award. In this chapter, four commonly used 

2.1 ALTERNATIVE DISPUTE 
RESOLUTION (ADR)

ADRs are summarized and compared. The duration 
and impact of each approach varies considerably. 
 
Table 1 describes various ADRs with respective pros 
and cons.

Table 1. Comparison of Different Alternative Dispute Resolutions (ADRs)

ADRs +LÄUP[PVU PROS CONS
1. Negotiation A process in which the 

disputing parties reach a 
consensus voluntarily and 
without the involvement of 
a third-party.

�� The most cost effective 
strategy.

�� Informal and does not 
required third party. 
The disputing parties 
DUH�ZRUNLQJ�WR�¿QG�DQ�
acceptable resolution.

�� Disputing parties may not 
have the same negotiation 
power.

�� Certain key players may 
refuse to come to the 
negotiation meetings.

�� Time-consuming process as 
both parties have different 
interests.

2. Mediation A process where a third 
party’s intervention as 
mediator facilitates dispute 
management but he/
she does not have the 
authority to impose a 
solution. The mediator can 
be the government, NGOs, 
or independent party.

This often serves as 
the informal meeting 
before the process of 
adjudication, arbitration 
and litigation. People 
who have the decision-
making authority in both 
parties should attend 
mediation process. 
This option generally 
results in the signing of 
MoU (Memorandum of 
Understanding) or an 
agreement.

�� Relatively faster for 
certain cases.

�� Less costly than 
arbitration and court 
procedure.

�� Uses a credible and 
neutral third party who is 
trusted by the disputing 
parties.

�� Prevents violence from 
breaking out.

�� Derives a solution 
acceptable to both parties.

�� Even when mediation 
does not reach an 
agreement, there is a 
progress on dispute 
settlement process, which 
can be used for further 
processing at court or 
arbitration. For example, 
LVVXH�LGHQWL¿FDWLRQ�

�� The success of mediation 
depends on the willingness 
of the disputing parties to 
resolve the disputes.

�� Mediation process is 
LQÀXHQFHG�E\�WKH�PHGLDWRU¶V�
capacity.

�� As disputing parties can 
withdraw before the 
process is completed and 
the agreement may not be 
reached.
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3. Adjudication A strategy whereby a 
dispute is examined and 
decided by an adjudicator 
appointed by disputing 
parties. The regulation and 
process for adjudication 
are usually regulated per 
sector/project.

�� (I¿FLHQW�DQG�WKH�SURFHVV�
could be relatively fast.

�� The decision from adjudication 
LV� ELQGLQJ� EXW� QRW� ¿QDO� VR�
the disputing parties could 
proceed to arbitration or court.

4. Arbitration Arbitration is a dispute 
mechanism outside 
of court as stipulated 
in a written arbitration 
agreement signed by 
disputing parties. 

Parties engage a 
mutually agreed arbiter, 
who renders a binding 
decision based on the law 
stipulated in the arbitration 
agreement.

�� &RQ¿GHQWLDOLW\

�� Dispute settlement is 
relatively fast.

�� The cost could 
be measured and 
transparent.

�� Disputing parties have the 
right to select and appoint 
arbiter (as well as industry 
experts).

�� Disputing parties can 
select of the law, forum, 
and procedures, which 
are to be stipulated in the 
arbitration agreement.

�� $UELWUDWLRQ�DZDUG�LV�¿QDO�
and binding.

�� Disputing parties can 
combine mediation and 
arbitration (med-arb) 
where the agreement 
during the mediation 
process could be included 
as part of the arbitration 
DZDUG��ZKLFK�LV�¿QDO�DQG�
binding.

�� Arbitration agreement (or 
clause) is required.

�� Does not follow jurisprudence.

�� Good intention from all parties 
determines the effectiveness 
of arbitration award 
implementation.

�� &RQ¿GHQWLDOLW\�LV�YRLG�ZKHQ�
the award requires court 
execution.

�� Several countries limit the 
XVH�RI�DUELWUDWLRQ�WR�VSHFL¿F�
sectors.
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Litigation is a traditional dispute settlement that is used 
by businesses to resolve a dispute if the preferred 
ADRs have been unsuccessful. Through litigation, the 
dispute is legally processed in court. There is a plaintiff 
�ZKR�¿OHV�D�ODZVXLW��DQG�D�GHIHQGDQW��DJDLQVW�ZKRP�

2.2 LITIGATION vs. ADRs

the charge is brought). Litigation uses Indonesian laws 
and regulations and is processed in the District Court 
of the defendant’s address. Table 2 examines the 
advantages and disadvantages of litigation over non-
litigation ADRs. 

Table 2. Advantages and Disadvantages of Litigation over Alternative Dispute Resolutions (ADRs)

ADVANTAGES DISADVANTAGES

x� The parties can appeal the decisions made by court if 
they are deemed unfair or unsatisfactory to one party.

x� Court decisions, which are supported with legal basis 
(in kracht), would be executed by the court.

x� Litigation process takes a long time and thus becomes 
more expensive.

x� The long process could be caused by the possibility for 
appeal, cassation, and review.

x� Unlike ADRs, the disputing parties could not select the 
judge who would examine and make decisions.
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3.1 OVERVIEW

1HJRWLDWLRQ�FDQ�EH�GH¿QHG�DV�D�SURFHVV�ZKHUH�D�
dialogue is conducted between two or more disputing 
parties intended to reach an understanding (each with 
its own aims, needs and viewpoints), resolve points 
of difference and reach a mutually-agreed decisions/
award. 
 
In Indonesia, understanding the culture is a critical 
factor for success in a negotiation. So the negotiation 
process may involve lengthy discussion in order 
to develop trust and respect in the relationship. 
Furthermore, the parties are advised not to be 
confrontational or assert pressure, in order to ensure 
the continuity of the negotiation process. 

3.2 LEGAL BASIS

There is no applicable legal basis regulating the 
negotiation procedure.

3.3 CASE STUDY

Location: East Kutai, East Kalimantan
Disputing parties: Local communities vs. PT. A (a 
plywood company)
Dispute intensity: Medium (involved infringement 
and/or restriction of one party’s to other parties’ 
activities)

Background
PT. A had been appointed by the central government 
to manage the forest in the Sebulu area for a 
research program called Forest for Special Purpose 

(Kawasan Hutan dengan Tujuan Khusus, KHDTK). 
In this partnership program, the Forestry Research 
and Development Agency (Badan Litbang) appointed 
the Forestry Research and Development Agency in 
Kalimantan (Balai Penelitian dan Pengembangan 

Kehutanan Kalimantan, BP2KK) as the executor. 
These forest areas in Sebulu region (75 km away 
from Samarinda, the capital of East Kalimantan) 
were adjacent to seven villages: Sebulu Ulu, Sebulu 
Modern, Sebulu Hilir, Beloro, Manunggal Daya, 
*LUL�$JXQJ��DQG�6XPEHU�6DUL��7KH�¿UVW�IRXU�YLOODJHV�
were occupied by indigenous local communities 
since 1960s, whereas the other three villages were 
transmigration villages established since 1980s. 

From the beginning, the presence of PT. A was not 
welcomed by the majority of local communities. The 
communities were worried that their farming activities 
in the forest area would be disturbed, particularly after 
37��$�VWDUWHG�WR�SXW�D�QRWL¿FDWLRQ�ERDUG�ZKLFK�EDQQHG�
the communities to destruct or burn the plots managed 
by PT. A.

,Q�������WKH�FRPPXQLWLHV�SXW�IRUZDUG�WKHLU�¿UVW�
demand to PT. A to return their farming area (within 
the forest area for research) followed by a claim for 
compensation in February 2001. They also claimed 
that if PT. A did not return the farming area, the 
communities would convert the farming area for mining 
activities through a cooperative partnership with a local 
investor.
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The Negotiation Process
In March 2001, the BP2KK sent a letter to the 
Regent to resolve the dispute, however, the process 
only started in May 2002. It was initiated when the 
communities demonstrated in front of the Regional 
+RXVH�RI�5HSUHVHQWDWLYHV��'35'��RI¿FH�DQG�WR�VROYH�
WKH�SUREOHP��WKH�'35'�RI¿FLDOV�IRUPHG�D�VSHFLDO�
committee to facilitate meetings between the PT. 
$��%3�..��DQG�WKH�FRPPXQLWLHV��7KH�¿UVW�PHHWLQJ�
was held to reach an agreement on the cooperative 
PDQDJHPHQW�RI�6HEXOX�IRUHVW�DUHD��:LWKLQ���GD\V��
however, the communities expressed objections to the 
agreement as the communities perceived the result to 
be partial and that it did not defend the communities’ 
rights, which was to give 1 ha of the area to each 
community who already owned a farm in the forest 
area. On 5th July 2002, the communities started to 
warn PT. A and BP2KK to stop all the activities in the 
forest area.

In October 2003, the contract agreement between PT. 
A and Badan Litbangwas�WHUPLQDWHG�GXH�WR�¿QDQFLDO�
issues, which left only the BP2KK in the forest area. 
BP2KK was only given 100 ha in Gang Kerbau area, 
where the research area of BP2KK was concentrated 

so far. Subsequently, until 2005, several meetings 
were held between BP2KK and the communities to 
solve the issue.

Other efforts made by PT. A to reduce the disputes:

Return the communities’ rights to manage their 
farms within the forest area;
Employ the communities to monitor the research 
area of PT. A;
Recruit the farmers around the research area as 
employee of PT. A; and
Avoid the area with dispute and work only in the 
area without dispute.

3.4 KEY LESSONS LEARNED 

1. It is important to establish a neutral committee to 
facilitate the negotiation process.

2. The regional government has a role to encourage 
positive developments in dispute resolution such 
as facilitating the negotiation. 

Timeline

1999 2001 2003

1 3

Phase 1 - Escalation  (2 years) Phase 2 - Peak (1 year) Phase 3 - Settlement through 
negotiation (1 year) 

Closing of the PT. KTI office 
and activities in the forest 
area by the communities.

Second-time closing of the 
PT. KTI office and activities 
in the forest area by the 
communities.

Strike from the communities 
in front of the Regional 
House of Representatives 
office (DPRD).

The community demanded their 
farming area within the forest 
area to be returned.

Total : 4 years

Land boundary determination 
by the Inventory Regional 
Agency and Regional Forest 
Department.

The community demanded PT. 
KTI and BP2KK for the 
compensation of the planted 
crops.

Negotiation facilitated by 
special team formed  by 
DPRD.

Termination of the land 
boundary determination 
activities by the communities.

PT. KTI ended the contract.

2
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4.1 OVERVIEW

0HGLDWLRQ�LV�GH¿QHG�DV�D�SURFHVV��OHVV�IRUPDO�RU�
informal) in which a third party, called a mediator, 
facilitates the dispute resolution without having the 
authority to make decision. The mediator can come 
from NGOs, mediation institutions, or academia, and 
plays an important role including as facilitator, capacity 
developer and motivator for the disputing parties.

Mediation can hardly be described as a new practice in 
Indonesia, where a range of approaches to consensus-
based decision-making and dispute resolution, locally 
referred as musyawarah, have been widely utilized by 
a range of ethnic groups. Furthermore, musyawarah 
and mufakat (group deliberation toward consensus) 
LV�HQVKULQHG�DV�RQH�RI�WKH�¿YH�EDVLF�SULQFLSOHV�
(Pancasila��RI�WKH�,QGRQHVLDQ�5HSXEOLF��UHÀHFWLQJ�
the high priority afforded to values of compromise, 
consensus, and harmony within Indonesian culture. 
The practice of musyawarah and mufakat thus shares 
some important similarities with modern approaches to 
mediation.

Compared to other ADRs, such as arbitration, 
mediation is relatively less costly and is thus suitable in 
the context of local communities, as evidenced by its 
relatively higher adoption and success rate. 

Mediation Process
The mediation process can be categorized into three 
main phases: pre-mediation (pre-condition), mediation 
(series of assisted negotiations) and post-mediation 
(after an agreement to mediate is reached). Each 
phase consists of important steps, as follows:

a. Pre-mediation Phase 

In this phase, the mediator prepares the 
necessary requirements and conditions to ensure 
the success of subsequent phases. The steps are:
�� Conducting a dispute analysis with the 

aim of gaining an in-depth understanding 
of the dispute whilst engaging in open 
communication with the disputing parties.

�� Obtaining legitimacy for mediator among the 
disputing parties involved in the mediation 
process.

�� Developing the capacity of all disputing 
parties.

b. Mediation Phase 

Following the preparation activities, the mediator 
and disputing parties start the mediation process, 
consisting a series of meetings to identify and 
discuss the issues until an agreement is reached. 
The following lists the series of activities.
�� Obtaining agreement from the disputing 

parties on the mediation stages, agenda 
and ground rules that have to be adhered to 
throughout the mediation process.

�� Identifying and clarifying the issues and 
interests of the parties.

�� Discussing and generating possible resolution 
options.

c. Post-mediation Phase 

The mediation should result in several positive 
outcomes including :
�� Reducing the tension of dispute between the 

parties.
�� Achieving an agreed and signed agreement 

between the parties.
�� Improving the social relationship between 

the disputing parties, development of 
mutual recognition and respect, as well 
DV�HPSRZHUPHQW�RI�WKH�SDUWLHV�WR�D�¿QG�D�
sustainable solution.

�� For the community: increases livelihood 
through additional income increment, social 
infrastructure improvement, and opportunities 
of employment.

�� For the company: improves the company’s 
reputation and image, which indirectly 
LPSURYHV�WKH�SUR¿W�PDUJLQ�DV�LW�SURYLGHV�D�
conducive environment for their operation.

Role of Mediator
There are several roles assumed by mediators in 
dispute resolution: 

Facilitator  
Facilitates and manages the entire mediation 
process. The mediator can also help to facilitate 
the selection of representatives of the local 
community and the company in the mediation 
process to ensure that the selection process and 
results are treated by the parties as legitimate.
Capacity Developer 

As the parties have different backgrounds and 
interests, there will be differing understanding 
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and views of the dispute. To achieve common 
understanding about the issue, the mediator can 
hold a one-day workshop on the issue, to be 
attended by all parties. The mediator can also 
provide informal training to the local communities 
about negotiation techniques to avoid disparity 
regarding negotiation capacity.
Motivator 
The mediation process can be time consuming 
resulting in boredom, pessimism, and less 
enthusiasm from the representatives in their 
HIIRUWV�WR�¿QG�VROXWLRQV��,Q�WKLV�NLQG�RI�VLWXDWLRQ��WKH�
mediator takes the role to motivate and encourage 
the parties to keep their optimism and move 
forward to reach agreement.

4.2 LEGAL BASIS

The disputing parties involved in disputes vary from 
the local residents, indigenous communities, private 
businesses and the governments. This section consists 
of regulations related to forest disputes as well as the 
regulation on dispute resolution (mediation) involving 
one or multiple parties.

4.2.1 Law No. 41/1999 on 
Forestry regulates the dispute 
resolutions options for all 
stakeholders (Local residents, 
indigenous community, private 
businesses and the government)  

This law recognizes the rights of an indigenous 
community over their forest area. Article 67 stipulates 
the indigenous community’s rights to use forest 
products for daily activities, to manage the forest area 
based on indigenous law, and to receive counselling 
for welfare improvement. The state guarantees these 
rights to ensure appropriate compensation for the 
indigenous community when needed.

0RUHRYHU��WKLV�ODZ�DOVR�LGHQWL¿HV�VHYHUDO�PHWKRGV�RI�
dispute resolution. As stated in Article 74, the disputing 
parties can decide if they want to resolve the disputes 
in or outside the court. If the out-of-court attempt fails, 
the dispute can be continued within the court.

The out-of-court dispute resolution has the purpose 
of reaching an agreement on returning the rights, 
determining the amount of compensation and other 
actions required to rehabilitate the forest’s functions. 
Article 75 also stipulates the possibility of using a third-
party or NGO to assist in dispute resolution. 

The in-court dispute resolution aims to reach a verdict 
on the returning of rights, determining the amount of 
compensation and other actions required to rehabilitate 
the forest’s functions. The court is able to determine 
¿QHV�IRU�DQ\�GHOD\V�LQ�LPSOHPHQWLQJ�WKH�YHUGLFWV��

4.2.2 Regulation of Director 
General of Forestry Business 
No. 4/VI-BRPUK/2011 
provides guidelines to calculate 
investment compensation 
regulates compensation 
mechanism mining companies

The Director General of Forestry Business (under 
Ministry of Forestry) issued the above-captioned 
regulation as a guideline for calculating the investment 
compensation. This regulation is applicable when 
there is an overlap between a mining company who 
obtains in-principle IPPKH approval,and entities who 
own the Borrowing Permit for Operation/Production in 
plantation and natural forests. A Borrowing Permit for 
Operation/Production includes the permit to use forest 
products in form of timber (IUPHHK) and the permit to 
use forest products in form of non-timber (IUPHHBK).

The amount of compensation for investment is 
calculated together by the permit holder and the 
IPPKH applicant after the issuance of IPPKH in-
SULQFLSOH�DSSURYDO��:KHQ�WKHUH�LV�QR�DJUHHPHQW�
regarding the amount of compensation, the Director 
General will determine the amount. In determining the 
amount of compensation, the Director General may 
appoint an independent consultant and all of the costs 
will be recovered from the two disputing parties. 

Table 3 shows the compensation mechanisms for 
plantation and natural forests.
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Type of compensation +LÄUP[PVU Calculation method

1. Investment compensation for plantation forest

�� Compensation for 
future value (PNHH)

The value of timber/non-timber products 
that cannot be gained by the permit 
holder due to the mining activities of the 
IPPKH applicant.

The amount is determined from the sale 
value, based on the current price, of all timber/
non-timber products from the logging and 
harvesting activities up to the cutting time in 
the related forest area.

�� Compensation for 
IXWXUH�SUR¿W��31+.�

The value of timber/non-timber products 
which can be cut or harvested for the rest 
of the permit period. 

The amounts for the second and future periods 
DUH�GHWHUPLQHG�DV�����RI�WKH�HVWLPDWHG�SUR¿W�
from the sale of timber/non-timber products 
using the current price.

�� Compensation for lost 
infrastructure (PNPH)

The value of infrastructure and facilities 
built by the permit holder which can 
no longer be used due to the mining 
activities of the IPPKH applicant.

The amount is determined based on the 
current value of the infrastructure and facilities.

�� Compensation for 
,QHI¿FLHQFLHV��31,�

The value of infrastructure and facilities 
built by the permit holder which can 
no longer be used due to the mining 
activities of the IPPKH applicant.

The amount is determined based on the 
current value of the infrastructure and facilities.

2. Investment compensation for natural forest

�� Compensation for 
IXWXUH�SUR¿W��31+.�

7KH� HVWLPDWHG� IXWXUH� SUR¿WV� IURP� WKH�
harvests of the periods up to the expiry 
of the forest permit.

The amount is calculated as 50% of the 
HVWLPDWHG�SUR¿W�IURP�WKH�VDOH�RI�WLPEHU�EDVHG�
on the current price.

�� Compensation for lost 
infrastructure (PNPH)

The value of infrastructure and facilities 
built by the permit holder which can 
no longer be used due to the mining 
activities of the IPPKH applicant.

The amount is determined based on the 
current value of the infrastructure and facilities.

�� Compensation for 
,QHI¿FLHQFLHV��31,�

The compensation occurs when there is 
an increase of operation cost due to the 
mining activities of the IPPKH applicant.

The increase of operational cost does not 
include unrelated costs to the permit holder’s 
operations.

Table 3. Calculation Mechanism as Per Regulation of Director General of Forestry Business No. 4/VI-BRPUK/2011 
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4.2.3 The Supreme Court Reg. 
No. 1/2008 regulates the court-
annexed mediation

Mediation is one of the alternative dispute resolutions 
in which a neutral party assists disputing parties 
to reach agreement and solve the disputes. The 
Supreme Court requires disputes  to go through 
PHGLDWLRQ�DV�WKH�¿UVW�DWWHPSW�DW�UHVROXWLRQ��H[FHSW�IRU�
disputes at commercial and industrial courts, appeal 
to Consumer Dispute Settlement Board, and appeal to 
Competition Commission Board). It allows two types of 
mediation: court-annexed and out-of-court mediation. 
The mediators could be ad-hoc or institutional, with or 
without Supreme Court accreditation. Figure 1 displays 
the process of selecting the mediator.

There are two types of mediation:
1. Court-annexed mediation 

This type of mediation is conducted under the 

supervision of the court where either a judge 
�FHUWL¿HG�RU�QRW�FHUWL¿HG��RU�FHUWL¿HG�QRQ�MXGJH�
may be appointed as the mediator. Appointment 
of a judge mediator does not incur additional costs 
and the mediation process will follow the Supreme 
Court Reg No. 1/2008, as shown in Figure 2. 

2. Out-of-court mediation 
This mediation employs uses a mediator from 
a range of ad-hoc or institutional mediators, 
with or without Supreme Court accreditation. It 
LV�UHFRPPHQGHG�WR�HQJDJH�FHUWL¿HG�PHGLDWRU�
for the agreement to be legalized in the court. 
The mediation process follows the policy of the 
institution and the mediator fee will be covered by 
the disputing parties. Moreover, the court could 
provide executorial power to the agreement that is 
reached during the mediation process.

Figure 1. The Selection Process of Mediator

Source: The Supreme Court Regulation No. 1/2008

Court Day 1
The court asks conflicting 

parties to appoint a mediator
(max 2 days)

The parties inform the 
presiding judge on the 

selected mediator

The presiding judge appoints 
the selected mediator 

The parties inform the 
presiding judge on the failure 

to appoint a mediator

The presiding judge checks 
the availability of certified 
judge mediator within the 

court

The presiding judge appoints 
the judge mediator

The presiding judge appoints 
the principal investigator 

judge as the mediator 
regardless whether he/she 

has the certification

Do the parties 
agree on the mediator?

Agree Disagree

Available Not Available

Is there an available 
certified judge mediator 

within the court?
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Mediation process 
(40 days)

Examination of the case

Submit case resume to all 
parties and mediator 

(5 working days)

Appointment of mediator

The parties inform the 
presiding judge on the 

selected mediator

Successful or 
unsuccessful mediation 

outcome?

Successful

Yes
Requires more 

time/ delay
Reasons in 

Art 14

Yes

No

No

Unsuccessful

Does it consist 
of anything against the 

law/cannot be implemented/
bad faith?

What is the reason for 
unsuccessful mediation?

Inform the judge on the 
peace agreement

The court provides legal 
support by converting the 

agreement into a peace decree

The mediator provides written 
statement indicating that 
mediation has failed and 

informs the judge

The court allows extension for 
14 days

The judge continues the case 
examination while cultivating 
peace (Maximum 14 days)

Ensure that the peace 
agreement include clauses on 
lawsuit revocation and case 

completion

Does it require 
legal support?

Reasons for failed mediation (Art 14):
One or more parties failed to attend 
the scheduled mediation twice in a 
row without any reason.
During the process, it is realized that 
the dispute involves 
assets/wealth/interests of a party 
which are not identified in the 
lawsuit.

1.

2.

Figure 2. The Court-Annexed Mediation Process 

Source: The Supreme Court Regulation No. 1/2008

4.3 STUDY CASE

4.3.1 CASE STUDY 1
Location: Karang Mendapo, Jambi
Disputing parties: Local community vs PT. B and 
palm oil cooperative
Dispute intensity: High (involved violence)
Mediator: The Forests Trust (TFT)

Background
A cooperative and a palm oil plantation company 
offered a partnership with villagers of Karang Mendapo 
to develop a palm oil plantation under Primary 
Cooperative Credit for Members scheme (KKPA). 
In their agreements in 2001, the villagers handed 
over their lands to the cooperative for the plantation 
development, and according to the KKPA scheme, the 
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Timeline

The Mediation Process
a. Pre-mediation phase

Intensive communications encouraged by the 
mediator reduced the community’s suspicions 
of the mediator’s impartiality. 
The mediator helped the parties to 
determine their representatives by facilitating 
separate meetings of the parties to appoint 
representatives (3 people each) to participate 
in the mediation meetings. 

b. Mediation phase

TFT facilitated meetings for the selection 
of representatives of the villagers and the 
cooperative in the mediation process to 
ensure that the selection process and results 
were treated by the parties as legitimate

Since the parties have different backgrounds 
and interests, there will be differing 
understandings and views regarding the 
dispute. To achieve common understanding 
on the KKPA scheme, TFT held a one-day 
workshop on the scheme, attended by all 
parties.
During meetings and discussions in the 
PHGLDWLRQ�SKDVH��IRXU�LVVXHV�ZHUH�LGHQWL¿HG�
in Karang Mendapo: 
ż KKPA palm oil state management.
ż /DQG�FHUWL¿FDWLRQ�
ż Agreement on the amount of credit (loan) 

borne by the villagers for the plantation 
development.

ż Harvesting and delivery of Fresh Fruit 
Bunches (FFB).

.

 

2005 2013Januari 2011 Oktober 2011

1 2 3

Phase 1 - Escalation (6 years) Phase 2 – Mediation (6 months) Phase 3 – Monitoring of mediation 
results (2 years)

The company should have 
returned the land to the 
community in 2005  but failed 
to do so

The government failed to 
mediate.

TFT was brought in as the 
mediator

The villagers and KKPA 
signed a resolution with an 
action plan.

A group of villagers began to 
managed disputed plantations 
and sold the FFB to other mills 
instead of delivering them to 
KDA as part of the agreement. 
Thus they did not get the loan 
and interest payment.

The villagers occupied the 
plantation in 2008.
In January 2011, the villagers 
clashed with the police resulting 
in six injured villagers.

Total : 6 years (excluding the monitoring)   //   Mediation period : 6 months

TFT gathered the key parties 
concerned to review the 
resolution and action plans.

The meeting concluded with 
a commitment expressed by 
each party to keep the 
engagement process going.

land was to be returned 4 years after planting. 
The dispute occurred because the plantation was not 
KDQGHG�RYHU�WR�YLOODJHUV�DIWHU�WKH�GH¿QHG�WLPH��7KH�
dispute escalated, peaking in January 2011 when 
the police force shot six villagers with rubber bullets 

causing serious injuries. The government attempted to 
PHGLDWH��ZLWKRXW�VXFFHVV��:LWK�WKH�DJUHHPHQW�RI�WKH�
community, the company contacted The Forests Trust 
(TFT) to help mediate the dispute. 
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After several meetings, the mediation resulted 
in agreement as follows:
ż The KKPA plantation would be managed 

using collaborative management.
ż The company would provide technical 

assistance to the villagers.
ż The parties agreed that the FFB would 

be sold to the company. The company 
would extract 35% of the total payment, 
to be used to repay the community loan 
to the bank.

c. Post-mediation phase and the outcomes

The villagers in Karang Mendapo continued 
managing the palm oil plantations (after 
the reclamation), which led to increased 
employment and income generation. 

4.3.2 CASE STUDY 2
Location: Lubuk Jering, Riau
Disputing parties: Local community vs PT. C(a pulp 
and paper company)
Dispute intensity: Medium (involved infringement 
and/or restriction of one party’s to other parties’ 
activities.
Mediator: NGO activists

Background
PT. C was granted a concession for establishing a 
plantation in a 9,000 Ha area, which overlapped with 
community land of Lubuk Jering Village, comprising 
150 households. Due to this overlap, several low-level 
dispute incidents (e.g verbal threats) occurred with 
tensions between the company and the local village 
since 1994. The dispute escalated and peaked in 
2006 when the company started to clear the land, 
which were the villager’s old farms, a graveyard, and 
ancestral land. The villagers sent letters of objection 
to the company, demonstrated and blocked roads as 
well as seeking support from local NGOs. The local 
government attempted to mediate without success. 
The company initiated a meeting with the villagers and 
local NGOs, which led to an independent third party 
(Scale-Up, consisting of an NGO and a social expert 
from a local university) being invited to mediate the 
dispute. 

1994 20082005 2006

1 2 3

Phase 1 - Escalation (11 years)

Land claim from community  
which discussed on location
for plantation for APRIL

Settlement of part of the 
land is completed

Phase 2 - Peak (1 year) Phase 3 - Settlement through 
mediation (2 years)

1st meeting among community 
representative, NGO and 
company to form a collaboration 
team, RCWA

2nd meeting, mediator team of 
academic expert and NGO was 
formed to settle the issue

Total : 14 years

Consultation led by 
community and company 
with little progress

Villagers threatened to 
block/stop company 
plantation but no violation

Timeline
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The Mediation Process
a. Pre-Mediation Phase

This phase was used to build trust between 
the mediator and disputing parties. As 
some members of the NGOs had previously 
advocated on behalf of the community, the 
company was worried that the mediators 
would side with the community. After several 
intensive communications, both parties 
¿QDOO\�DJUHHG�WR�WDNH�SDUW�DQG�VLW�WRJHWKHU�WR�
achieve the best solutions for all concerned 
parties.
The representatives from the community 
were called Tim Sebelas (Team Eleven), 
consisting of eleven representatives of 
village government, a youth leader, a 
religious leader, a customary leader and 
VRPH�LQÀXHQWLDO�SHRSOH�LQ�WKH�YLOODJH��7HDP�
Eleven was established for previous dispute 
resolution facilitated by the sub-district 
government, but they were still considered 
relevant as representatives in the mediation 
process.

b. Mediation Phase

Two main issues were agreed as priorities 
in the mediation phase: (1) the company 
was to hand over 264 Ha area of palm oil 
plantations; and (2) land claim of 1,627 Ha 
and land claim for land which was already 
planted with acacia of 200 Ha (personal farm 
land claim outside the 1,627 Ha area).
Participatory mapping of the dispute area 
and community socio-economic study by 
independent experts (academia from Islamic 
University of Riau (UIR)) were conducted 
WR�IDFLOLWDWH�WKH�FODUL¿FDWLRQ�RI�WKH�LVVXHV�
and to provide accurate data needed for the 
mediation process.
After several meetings, each party developed 
a draft of the agreement and shared it to 
get common understanding of each party’s 
proposed options. The mediator facilitated the 
exchange process by providing assistance, 
particularly to the community, to develop the 
draft agreement and explain the company’s 
position. After all parties understood the 
contents of the draft, a written agreement 
was signed for the company to hand over 
the oil palm plantation to the local community 
through Koperasi Usaha Subur (Kop US) in 
December 2007.

The second dispute issue of dispute on the 
land claim area and the land claim which was 
already planted with acacia by the company 
was discussed a year after implementation of 
WKH�¿UVW�DJUHHPHQW��7KH�VHFRQG�DJUHHPHQW�
was reached and signed in July 2008. One 
of the agreements was to build a long-term 
partnership between the company and the 
local community through settlement by using 
an instrument of Pengelolaan Hutan Bersama 

Masyarakat (Community Based Forest 
Management).

c. Post-Mediation Phase

For the community, the positive impacts 
included additional economic income and 
stronger sense of security. In this case, 
the community got additional income from 
the palm oil plantation handed over by the 
company as compensation. Additionally, the 
FRPPXQLW\�DOVR�EHQH¿WHG�IURP�WKH�FRPSDQ\¶V�
Corporate Social Responsibility (CSR) such 
as social infrastructure improvements.
Implementation was not fully successful in 
WKLV�FDVH�DV�RQO\�WKH�¿UVW�DJUHHPHQW�ZDV�
fully implemented. The implementation of 
second agreement was constrained by 
the lack of support and recognition by the 
local government, which undergoes regular 
election of village head. Often, the new village 
head, as well as the new sub-district head, 
did not recognize the signed agreement, 
leading to setbacks in implementation. This 
was because they felt that since they were 
not involved in the mediation process, they 
had no obligation to ensure implementation.  
Furthermore, the new village head also 
formally dissolved team eleven. The failed 
implementation resulted in disappointment to 
both company and community.
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4.3.3 CASE STUDY 3
Location: Kelian, East Kalimantan
Disputing parties: Local community vs PT. D (a gold 
miner company majorly owned by an international 
mining company)
Dispute intensity: High (involved human rights 
issues)
Mediator��7KH�,QVWLWXWLRQ�IRU�WKH�:HOIDUH�RI�0LQLQJ�
Community and Environment (local NGO – LKMTL)

Background
The Indonesian government has agreed to allow 
286,233.4 Ha of concession area for PT D to explore 
and mine gold in East Kalimantan. 

From the beginning, the company claimed that there 
was no indigenous community in Kelian, in order to 
avoid paying the compensation for the land and loss 
of livelihood. Subsequently, the company forbade 
local people from carrying out gold mining, or agro 
forestry, or cultivating land in the concession area. This 
ban provoked a strong response from the community 
who opposed the company’s position, to which PT.D 
responded with aggressive military forces. 

The villagers have executed several attempts to 
¿JKW�IRU�WKHLU�GHPDQGV��EXW�37�'�RQO\�VWDUWHG�WR�WDNH�
notice after the international campaign against PT.D 
organized by NGOs gained international attention in 
1998. 

Timeline

1992 20031998 2001

1

Phase 1 - Escalation (6 years) Phase 2 – Mediation (3 years) Phase 3
– Post- Mediation (2 years)

Total: 9 years (excluding the monitoring)   //   Mediation period: 3 years

There were 2 mediations occurred:

1. April 1998 – June 1998 (3 months)

In April 1998, conflicting parties signed an 
agreement to mediate.
In June 1998, they reached preliminary 
agreement.

-

-

2. June 2000 – September 2001 (15 months)

The mediator intervened the blockade and 
recommenced the mediation process. 
The conflicting parties agreed on the 
protocol in September 2001.

-

-

Conflicts occurred during mediation process:
In April 2001 the villages blocked access to 
the mine for 3 months. Police violence 
occurred when they attempted to break out 
the blockade.

There was a conflict with Tim Murni (made 
up of local government officials and village 
heads) who negotiated with PT KEM on 
behalf of the community.

-

-

In 1992, the villagers protested 
on the restriction of traditional 
mining, failure to receive land 
compensation, human rights 
abuses and pollution.

Various violence and human 
rights violations occurred 
between 1992- 1998.

In 1997, the dispute attracted 
attention after a report was 
submitted to National Human 
Rights Commission.

Monitoring of the 
implementation 
was reported in 
2003.

2 3
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The Mediation Process
a. Pre-mediation phase

Prior to mediation, all parties made an 
agreement to enter mediation and register the 
issues which needed to be addressed. In April 
1998, the disputing parties agreed to mediate 
using LKMTL as the mediator. The signed 
agreement aimed to address the issues of 
land compensation, alleged human rights 
abuses, pollution, traditional mining, and 
plans for the mine closure through mediation 

b. Mediation phase

Mediation 1: April 1998 – June 1998

In June 1998, a preliminary agreement was 
developed consisting of :
a. Details on compensation for land used 

by PT. D
b. Timetable for agreement’s 

implementation
In January 1999, both parties agreed to set 
up an independent investigation into the 
human rights abuses. PT. D also agreed to 
seal a road leading to the mine site to reduce 
pollution.
However, there was an issue of multiple 
mediators when a new entity backed with 
the support of the village head (named 
Tim Murni) started to do mediation with PT. 
D.  PT. D also encouraged the involvement 
of regional government in the mediation 
process, contrary to the original mediation 
agreement.
LKMTL, as the assigned mediator for the 
case, worked to ensure that all parties 
operated according to the agreement. 
Deviations from the agreement may cause 
another party to lose trust in the mediation 
process. Involvement of the regional 
government in the process reduced neutrality 
of the mediation due to the tendency to 
dominate the process. 
As further dispute happened, it was the 
mediator’s role to intervene and encourage 
discussions between all parties. 

Mediation 2: June 2000 – September 2001

In April 2000, failure to realize the agreement 
led to escalation of dispute. Community 
representation prompted protests and 
blocked the mine for 3 months. In June 
2000, the mediator’s intervention resulted 
in the removal of the blockade and 
recommencement of mediation. 
The protocol was agreed in September 2001 
where PT. D agreed to pay IDR 60 billion 
of compensation package related to land 
utilized for mining operation, damage to land 
along access road, plants and grave sites 
compensations, and promised to provide 
houses, livelihood and compensations for 
human rights violations.

c. Post-mediation phase

In this case, the mediator monitored the 
implementation of the agreement. In May 
2003::
ż PT. D paid IDR 34.7 billion compensation 

for period 2002-2003.
ż PT. D implemented its previous 

commitment to provide electricity to 
Tutung Village.

ż The section of the road between mine 
site and Jelemeq port was sealed.

ż PT. D implemented a stringent 
environmental management system to 
minimize the impact of its operation.

4.4 KEY LESSONS LEARNED 

The three case studies above have examined the 
mediation process and the impacts on solving disputes 
related to forestry areas. Using mediation can assist 
in facilitating the dispute settlement process, reducing 
dispute intensity, formulating the agreement and 
developing better relationships between stakeholders. 
Following summarized the key lessons learned from 
the case studies and interviews with experts.
1. It is recommended that the disputing parties select 

the mediator from an institution, which has clear 
procedures and process as well as a ready pool of 
experienced mediators.
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2. Mediators without expertise create ineffective 
processes and delay mediation progress. It is 
crucial to select mediators with capacity and 
accreditation to have a successful mediation.

3. Disputing parties must sign the mediation 
agreement as a form of commitment to follow 
the requirement and terms prior to mediation. 
For example, agreement on the compensation 
mechanism or system (e.g. direct payment to 
rightful parties or through local government).

4. Lack of trust and different levels of knowledge 
between disputing parties have to be managed 
before mediation. The media needs to conduct 
intensive communications and workshops on 
WKH�LVVXH�LGHQWL¿FDWLRQ�WR�HVWDEOLVK�WUXVWLQJ�
relationships and participatory mediation process.

5. Each party has to abide by the signed agreement 
regarding procedures, terms, and conditions of the 
mediation process, to avoid losing the trust of the 
other party. There should be no appointment of 
additional mediators.

6. :KHQ�D�GLVSXWH�LQYROYHV�ZLGHU�FRPPXQLWLHV��
it is recommended to have the community’s 
representatives to represent the community’s 
interests during the mediation process. This is 
because involving each individual would make it 
GLI¿FXOW�WR�FRQGXFW�DQ�HIIHFWLYH�PHGLDWLRQ�

7. Involvement of local government in the mediation 
process can potentially hinder success as 
it is perceived to reduce neutrality and the 
local government might not have the mediator 
FHUWL¿FDWLRQ�

8. Changes in the socio-political condition could 
directly impact on the implementation of the 
mediation agreement, if there is required 
support from the local government. The 
implementation of the obligations under the 
signed agreement between the disputing parties 
PD\�LQFXU�GLI¿FXOWLHV��LI�WKH�QHZ�HOHFWHG�KHDG�
is not supportive. To mitigate such risks, it is 
recommended that the local government should 
be involved in the signing of the mediation 
agreement to ensure the continuity of the support 
even if there is a change in the local government.

9. Failure and delay to realize agreement leads to 
dispute escalation. It is recommended that the 
mediator assists the stakeholders in developing 
achievable resolution protocol and action plans as 
well as during the implementation.

10. Co-management is a likely outcome of mediation. 
Its participatory nature is highly effective in 
achieving sustainable agreement.
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5.1 OVERVIEW

$GMXGLFDWLRQ�FDQ�EH�GH¿QHG�DV�D�GLVSXWH�UHVROXWLRQ�
involving two or more parties to reach an agreement 
and solution, where the decision is made by an 
LQGHSHQGHQW�WKLUG�SDUW\�RU�HOHFWHG�RI¿FLDO�DFFRUGLQJ�WR�
the regulation.
 
In Indonesia, the key principles of adjudication lie in 
LWV�FRQ¿GHQWLDOLW\�DQG�ELQGLQJ�EXW�QRW�¿QDO�GHFLVLRQ��
Decision made with adjudication could be appealed at 
court.

5.2 LEGAL BASIS

In Indonesia, some institutions have used 
adjudications for parts of their activities, such as the 
ODQG�FHUWL¿FDWLRQ�SURFHVV�E\�WKH�1DWLRQDO�/DQG�$JHQF\�
and the resolution process of election disputes by the 
(OHFWRUDO�:DWFKGRJ�&RXQFLO��%DZDVOX���1HYHUWKHOHVV��
there are no uniform adjudication procedures regulated 
by the Indonesian legal system.

Government Regulation No. 24/1997 
on Land Registration
The Government Regulation No. 24/1997 on Land 
Registration regulates that “adjudication is an activity 
which is performed in the process of land registration 
IRU�WKH�¿UVW�WLPH��LQFOXGLQJ�FROOHFWLRQ�DQG�GHWHUPLQDWLRQ�
of fact of the physical data and juridical data 
concerning one or more objects of land registration for 
the purposes of its registration”. Adjudication of land 
registration activities are special procedures performed 
for granting legal status of parts of land to the 
actual owner which is performed by the Adjudication 
Committee. In performing their duties, the Adjudication 
Committee is assisted by juridical and administrative 
tasks whereby the activities are regulated by the 
Minister.

Law No. 2/2012 on Election
Law No.2/2012 on Election has stipulated that Bawaslu 
would resolve the disputes related to political parties. 
Furthermore, the Bawaslu Regulation No. 8/2014 

also supports this by stipulating in Article 18 that 
Bawaslu can make decisions to resolve disputes. The 
appointment of Bawaslu as the adjudicator has the 
purpose to improve its role and power in relation to the 
election.

5.3 CASE STUDY

Location: Indonesia
Disputing parties: Election Commission (KPU) and 26 
political parties
Adjudicator��(OHFWLRQ�:DWFKGRJ�&RXQFLO��%DZDVOX�

Background
6LQFH�ODWH�������WKH�(OHFWLRQ�:DWFKGRJ�&RXQFLO�
(Bawaslu) had held several adjudication sessions to 
resolve the disputes between Election Commission 
(KPU) and 26 political parties, in which their 
applications to participate in the 2014 election were 
rejected. The claimed damage was the political 
parties’ exclusion from the election. As a result, the 
political parties were challenging the validity of KPU’s 
YHUL¿FDWLRQ�SURFHVV�RI�SROLWLFDO�SDUWLHV�WR�EH�LQFOXGHG�LQ�
the election.

Process
To show a political will, Law No. 8/2012 regarding 
the Election (Art 28) stipulates that Bawaslu would 
serve as the problem solver at the initial stage for 
disputes relating to the inclusion of political parties. 
Bawaslu developed two stages for dispute resolution 
under its authority starting with mediation sessions 
and followed by adjudication sessions. During the 
mediation stage, Bawaslu received and examined the 
lawsuit documents presented by the political parties 
and invited KPU to join the sessions. Bawaslu served 
as the mediator.
 
The adjudication session was conducted if the 
disputing parties failed to reach an agreement in the 
mediation stage. The commissioner of Bawaslu was 
appointed as the presiding judge who would make 
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the decisions. This session allowed for presentations 
of arguments, witnesses, and evidences from all 
disputing parties. The political parties tried to highlight 
WKH�ZHDNQHVVHV�LQ�WKH�.38¶V�YHUL¿FDWLRQ�SURFHVV�WKDW�
led to their application rejections while KPU presented 
the witnesses and evidences to prove that the 
YHUL¿FDWLRQ�SURFHVV�KDG�EHHQ�FRQGXFWHG�SURSHUO\��7KH�
judges would make the decision according to the facts 
presented.

Adjudication Decisions
The decisions made in the adjudication are binding 
EXW�QRW�¿QDO��/DZ�1R���������DOVR�VWLSXODWHV�LQ�$UW�
�����WKDW�LI�D�SDUW\�LQ�GLVSXWH�LV�QRW�VDWLV¿HG�ZLWK�WKH�
decision, it can appeal to the Administrative High 
Court (Pengadilan Tinggi Tata Usaha Negara/PTTUN). 
Further action to appeal to the Supreme Court is also 
possible as stipulated in Art (30). The Supreme Court’s 
GHFLVLRQV�ZRXOG�EH�¿QDO�DQG�ELQGLQJ�

5.4 KEY LESSONS LEARNED

Adjudication is one of the ADRs, which has the 
involvement of a third-party to make decisions rather 
than discussions amongst the disputing parties only. 
1. There is no successful record of forest and 

land disputes being resolved by adjudication. 
Furthermore, there has been no appointment of a 
FRPPLVVLRQ�WR�VHUYH�DV�WKH�RI¿FLDO�DGMXGLFDWRU�IRU�
such disputes. 

2. Although many have been using adjudication to 
quickly resolve issues, it is important to note that 
QRQ�¿QDO�DQG�ELQGLQJ�DGMXGLFDWLRQ�GHFLVLRQ�PD\�
lead to an extensive and expensive process of 
appeal.
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6.1 OVERVIEW

Arbitration is a dispute resolution mechanism outside 
of the court, that is executed according to the written 
arbitration agreement signed by the disputing parties. 

Private corporations and governments have commonly 
used arbitration to settle disputes related to contracts, 
trade, and investments. Also known as ‘private 
adjudication’, the arbiters would be appointed by 
WKH�GLVSXWLQJ�SDUWLHV�WR�PDNH�WKH�ELQGLQJ�DQG�¿QDO�
decisions. Unlike court,disputing parties do not have 
the ability to appeal the decisions. Disputing parties 
can choose the arbitration process, either national or 
international, either institution or ad-hoc. It is important 
to note several advantages of conducting arbitration 
in Indonesia as compared to international arbitration, 
including:

1. Arbitration process in Indonesia is limited to 
maximum of 180 days, while processes in 
other countries may require years. According to 
statistics, the majority of arbitration in Indonesia 
could be concluded in less than 180 days.

2. If the arbitration process is in Indonesia, the award 
execution only needs to be done at the district 
court of defendant. However, award granted from 
international arbitration requires registration and 
execution from Central Jakarta District Court in 
DFFRUGDQFH�WR�WKH�JXLGHOLQHV�VHW�E\��WKH�1HZ�<RUN�
&RQYHQWLRQ��:KHQ�WKH�5HSXEOLF�RI�,QGRQHVLD�LV�
included as a party in dispute, the registration and 
execution of the international arbitration award are 
done at the Supreme Court. Such process would 
take longer time.

3. Relatively inexpensive cost. For comparison, 
registration of Indonesia is roughly IDR 2 million 
while in Singapore (SIAC) or other countries may 
be 10 times the amount. In addition, arbiters fee in 
Indonesia is usually included in the arbitration cost 
and not billed separately,as usually done in other 
countries.

6.2 LEGAL BASIS

Legal basis for arbitration is Law No. 30/1999 on 
Arbitration and Alternative Dispute Resolution and Law 
No. 48/2009 on Judicial Powers. The following are the 
highlights of Law No. 30/1999 to illustrate arbitration as 
an alternative dispute resolution.

Basis to use arbitration
The basis to use arbitration to resolve dispute needs 
to be stipulated in an arbitration agreement (Law 
No. 30/1999, Art. 1(3)). According to the article, an 
arbitration agreement is a written agreement in the 
form of an arbitration clause entered into by the 
parties before a dispute arises, or a separate written 
arbitration agreement made by the parties after a 
dispute arises. 

An arbitration agreement needs to clearly determine:
1. If the arbitration is going to be done ad-hoc or 

institutional, and which arbitration institution is to 
be selected.

2. Arbitration procedure or mechanism and the 
number of arbiters

3. The place for arbitration
4. Procedure/mechanism and the time frame for 

QRWL¿FDWLRQ�WR�DUELWUDWH
5. Referral to arbitration procedure regulation (if 

needed)
6. Other agreed terms

Sectors which allow arbitration
In general, arbitration is selected more frequently 
FRPSDUHG�WR�FRXUW�IRU�FRQ¿GHQWLDOLW\�DQG�WR�DYRLG�
administrative and procedural process, which could 
cause delay. Law No. 30/1999 Art 5 stipulates that 
arbitration can settle dispute with commercial nature, 
or those concerning rights, which, under the law and 
regulations fall within the full legal authority of the 
disputing parties. For the future, there is a possibility 
to expand on the sectors, which can be settled by 
arbitration.

Conditions for arbitration
Law No. 30/1999 Art 10 stipulates that arbitration 
adhere to separability principal where an award/
agreement will not become void due to these 
conditions:
a. The death of one of the parties;
b. The bankruptcy of one of the parties;
c. Novation;
d. The insolvency of the parties;
e. Inheritance;
f. Applicability of terms due to the cancellation of the 

main agreement;
g. If the implementation of the agreements is 

transferred to third party, with the consent of the 
parties who made the agreement to arbitrate; and 

h. The expiration or voidance of the main contract
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Furthermore, Articles 3 and 11 stipulates the absolute 
competence of arbitration agreement that eliminate 
the right of the parties to seek resolution of the dispute 
or difference of opinion contained in the agreement 
through the District Court.

Art 70 allows for an application to annul arbitration 
reward if any of these conditions are alleged to exist:
a. Letters or documents submitted to the hearings 

are acknowledged and declared to be false or 
forged, after the award has been rendered;

b. After the award has been rendered,important 
documents (instrumental factors in the decision-
making process) are found to be deliberately 
concealed by the opposing party; or

c. The award has been rendered as result of fraud 
committed by one of the parties in disputes.

Conditions for appointment of arbiters
Law No. 30/1999 Art 12 stipulates the conditions for 
the appointments of arbiters:
a. Being authorized or competent to perform legal 

actions;
b. Being at least 35 years of age;
c. Having no family relationship by blood or 

marriage, to the second degree, with either of the 
disputing parties;

d. +DYLQJ�QR�¿QDQFLDO�RU�RWKHU�LQWHUHVW�LQ�WKH�
arbitration award; and

e. Having at least 15 years experience and mastery 
LQ�WKH�¿HOG�

-XGJH��SURVHFXWRU��UHJLVWUDU��DQG�RWKHU�FRXUW�RI¿FLDOV�
cannot be appointed as arbiter.

Right of recusal
As stipulated in Law No. 30/1999 Art 22, a document 
for recusal may be submitted against an arbiter if there 
LV�VXI¿FLHQW�FDXVH�DQG�DXWKHQWLF�HYLGHQFH�WR�LOOXVWUDWH�
that the arbiter will not be able to perform his/her duties 
independently or will be biased in rendering an award. 
Request for recusal may also be made if it is proven 
WKDW�WKHUH�LV�DQ\�IDPLO\��¿QDQFLDO��RU�HPSOR\PHQW�
relationship with one of the parties or its respective 
legal representative. 

Alternative Dispute Resolution Process
Law No. 30/1999 stipulates that mediation and other 
ADRs are often used before arbitration. Parties who 
would like to use a third party as the mediator or arbiter 
can directly select the third party or follow the process 
in an institution that conducts ADRs. 

Law No. 30/1999 also stipulates out of court dispute 
resolution as agreed by the disputing parties as 
stipulated in a written agreement. Before going into 
arbitration process, the parties may attempt other 
ADRs, such as negotiation, mediation, and conciliation 
as illustrated in Figure 3. 

DISPUTES

Unsuccessfull

Unsuccessfull

Unsuccessfull

Successfull

Successfull

Successfull

Attorney

Arbitration

Negoitation

Mediation / 
Conciliation

Settlement

Arbitration 
Ad-Hoc

Institusional
(BANI)

Arbitration
Process

Award

Registration to 
Defendants 

District Court
(30 hari)

ExecutionCourt
Execution

Figure 3. Diagram of Out of Court Alternative Dispute Resolution Process
Source: Law No. 30/1999 on Arbitration and Alternative Dispute Resolution, 

summarized by BANI Arbitration Center
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In application, it is also possible to use hybrid 
arbitration (also known as med-arb or combined 
process), where the arbitration process is combined 
by one or more forms of ADRs (e.g. mediation, 

conciliation, negotiation), either at the beginning or 
during the process. The cost will be lower compared 
to separately undergo the two processes of ADRs 
(mediation and arbitration) 

Court suggested
mediation

Dooes not
reach agreement

Yes
Right of recusal
is  not granted

Arbitration award include 
mediation agreement
(if any)

Mediation can be conducted 
along the process of 

arbitration and can be done 
multiple times

Arbitration Process

Annulment of arbitration award

ADR
Mediation, concoliation, 

negotiation
Agreement

Figure 4. Diagram of Hybrid Arbitration Process

Source: BANI Arbitration Center

Arbitration mechanism process
Ad hoc arbiter has to follow the mechanism stipulated 
in the arbitration agreement. Such mechanism can be 
sourced from regulations (e.g. Law No. 30/1999).

If disputing parties are using institutional arbiter, 
the arbitration process needs to follow the process 
stipulated by each institution.

Binding agreement and arbitration 
award
Law No. 30/1999 Art 53 stipulates that the parties to an 
agreement have the right to request a binding opinion 
from an arbitration institution concerning any particular 
legal point or points contained in or concerning their 
agreement. Article 56 stipulates that the arbiter or 
arbitration tribunal shall render its decision based upon 
the relevant provisions of law, or based upon justice 
and fairness. Article 60 concludes by stipulating that 
WKH�DUELWUDWLRQ�DZDUG�VKDOO�EH�¿QDO�DQG�ELQGLQJ�XSRQ�
both parties to the dispute.

In the event that the parties fail voluntarily to 
implement the arbitration award, the award may be 
enforced on the basis of an order from the Chief Judge 

of the District Court at the request of one of the parties 
to the dispute (Art 61).

International arbitration
Law No. 30/1999, which acts as the legal basis 
of arbitration mechanism and ADRs (lax arbitry) 
stipulates the implementation of arbitration and ADR in 
Indonesia. 

This law does not stipulate the implementation 
of international arbitration, but only stipulates the 
recognition and execution of international arbitration 
award in Indonesia.

$UWLFOH������GH¿QHV�LQWHUQDWLRQDO�DUELWUDWLRQ�DZDUG�
as the award rendered by an arbitration institution 
or individual arbiters outside the jurisdiction of the 
Republic of Indonesia, or an award by an arbitration 
institution of individual arbiters, which under the 
provision of Indonesian law deemed to be international 
arbitration awards.

,Q�������,QGRQHVLD�KDV�UDWL¿HG�1HZ�<RUN�&RQYHQWLRQ�
1958 on the recognition of international arbitration 
award to implement such regulation in Indonesia.
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New York Convention
1HZ�<RUN�&RQYHQWLRQ�RU�&RQYHQWLRQ�RQ�WKH�
Recognition and Enforcement of Foreign Arbitral 
Awards was adopted by United Nations on 10 June 
1958 and began to be implemented on 7 June 
1959. The decisions in this convention consist of 
the conditions for recognition and implementation 
of international arbitration. As one of the members, 
Indonesia has the responsibility to recognize the 
process of international arbitration conducted/decided 
in the othermember countries. 

Washington Convention
:DVKLQJWRQ�&RQYHQWLRQ��������ZDV�DLPHG�WR�
encourage investment in developing countries by 
providing certainty on rights stipulated in the contract. 
This convention established International Center for 
Settlement of Investments Disputes (ICSID), which 
facilitates arbitration for investments related to the 
nation. For example, foreign investors in disputes with 
Government of Indonesia can go to ICSID. Indonesia 
is one of the members of the Convention and has 
bilateral agreement related to arbitration.

International arbitration in Indonesia’s 
arbitration regulation
The disputing parties may decide to appoint 
international arbiter institutions abroad to solve the 
dispute. In this situation, the arbitration process will 
follow the policies and procedures determined by 
the international arbiters. The acknowledgement and 
implementation of the matters solved by international 
arbitration would be managed at Central Jakarta 
District Court (Law No. 30/1999, Art 65).

The decisions of international arbitration can only be 
implemented in Indonesia under these criteria (Law 
No. 30/1999, Art 66):
a. The International Arbitration Award must have 

been rendered by an arbiter or arbitration tribunal 
in a country which, together with the Republic of 
Indonesia is a party to a bilateral or multilateral 
treaty on the recognition and enforcement of 
International Arbitration Awards.

b. International Arbitration Awards, as contemplated 
in item (a), above, are limited to awards which, 
under the provision of Indonesian law, fall within 
the scope of commercial law.

c. International Arbitration Awards, as contemplated 
in item (a) abve may only be enforced in Indonesia 
if they do not violate such order.

d. An International Arbitration Award may be 
enforced in Indonesia only after obtaining an order 
of Exequator from theChief Judge of the District 
Court of Central Jakarta.

e. An International Arbitration Award, as 
contemplated in item (a), in which the Republic 
of Indonesia is one of the parties to the dispute, 
may only be enforced after obtaining an Order 
of Exequatur from the Supreme Court of the 
Republic of Indonesia, which order is then 
delegated to the District Court of Central Jakarta 
for execution.

6.3 CASE STUDY 

6.3.1 CASE STUDY 1
Disputing parties: PT. E vs Corporation F (oil and 
natural gas industry) and PT. G (electricity company)
Arbiter: An international arbitration centre in 
Switzerland 

Background
In 1994, PT. E entered into two contracts: 1) Joint 
Operating Contract (JOC) with Corporation F and 2) 
Energy Sales Contract (ESC) with PT. G. In 1997 and 
1998, three Presidential Decrees were issued to stop 
RSHUDWLRQV�RI�VHYHUDO�SURMHFWV�GXH�WR�$VLDQ�¿QDQFLDO�
crisis (force majeure). As the result of these decrees, 
Corporation F and PT. G could not perform their 
contractual obligations to PT. E. 

In 1998, PT. E sued Corporation F in an international 
arbitration centre in Switzerland as agreed in their 
contractual agreement.

In 2000, the arbiter ruled in favor of PT. E and required 
Corporation F to pay USD 261 million. Corporation 
F attempted some steps to annul this ruling, such as 
charging PT E’s executives with criminal offences, but 
to no avail. PT. E had also took further actions such 
as registering the arbitration ruling for implementation 
LQ�1HZ�<RUN��7H[DV��+RQJ�.RQJ��DQG�&DQDGD��ZKHUH�
Corporation F had assets in. As a result, the court in 
each city was able to freeze Corporation F assets in 
the respective countries. 

In the end, the Government of Indonesia paid the 
required compensation.
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6.3.2 CASE STUDY 2
Disputing parties: PT. H vs The Ministry of Energy 
and Mineral Resources representing the Government 
of Indonesia
Arbiter: International arbitration conducted through 
International Center for Settlement of Investments 
Disputes (ICSID)

Background
The work contract (kontrak karya/KK) between PT. H 
and the Government of Indonesia (GoI) included an 
agreement to divest the majority of PT. H’s shares to 
WKH�*RYHUQPHQW�RI�,QGRQHVLD�DIWHU�¿YH�\HDUV�RI�PLQLQJ�
operation. The divestiture period should have been 
EHWZHHQ������DQG�������+RZHYHU��37��+�IDLOHG�WR�IXO¿OO�
this obligation for the period 2006-2008 regardless of 
the government’s various warnings. Thus, GoI decided 
to sue PT. H. 
 
GoI sued PT. H through international arbitration 
(ICSID) in March 2008. The arbitration process began 
on 15 July 2008 via correspondence and the session 
was conducted in Jakarta from 3 to 8 December 2008. 
The arbitration panel was appointed by disputing 
parties chaired by the Head of Panel Arbiter.

Outcome
The panel ruled in favor of the GoI and produced the 
following ruling:
1. 2UGHUHG�37��+WR�IXO¿OO�LWV�REOLJDWLRQV�UHODWHG�WR�$UW�

24.3 in the work contract (on shares divestiture
2. Stated that PT. H defaulted or breached the 

contract.
3. Ordered PT.H to divest the shares, consisting of 

3% shares divestiture in 2006 and 7% in 2007 for 
the regional government as well as the 7% for the 
central government in 2008. These obligations 
QHHG�WR�EH�IXO¿OOHG�ZLWKLQ�����GD\V�DIWHU�WKH�GDWH�
of the arbitration decision.

4. The divestiture shares had to be ‘clean and 
clear’ and the source of funding for the regional 
government to acquire shares does not concern 
PT. H.

5. PT. H was to reimburse the GoIon the 
expenditures during the arbitration process 
(totaled to US$1.8 million). The costs need to be 
reimbursed within 30 days after the date of the 
arbitration decision.

6.4 KEY LESSON LEARNED

1. It is important for a commercial contract to indicate 
the agreed preferred location for arbitration to 
avoid future complications. Such clarity will save 
time and efforts in kick-starting the arbitration 
process. 

2. Choosing arbitration as a dispute settlement 
mechanism needs to be considered thoroughly 
EHFDXVH�WKH�UXOLQJ�ZLOO�EH�¿QDO�DQG�ELQGLQJ��
Any attempts to annul the ruling will prove to be 
fruitless. 

3. Arbitration provides substantial universal enforcing 
authority as its ruling can also be registered in 
FRXUWV�LQ�RWKHU�FRXQWULHV�WKDW�KDYH�UDWL¿HG�1HZ�
<RUN�&RQYHQWLRQ��,Q�WKH�¿UVW�FDVH�VWXG\��37��
(�IUR]H�&RUSRUDWLRQ�)¶V�DVVHWV�LQ�1HZ�<RUN��
Texas, Hong Kong and Canada. As a result, this 
created pressure for Corporation F to pay the 
compensation fees in the shortest time possible 
to avoid greater potential losses due to the asset 
freeze.

4. Arbitration process is commonly used to resolve 
issues in B2B (Business to Business) and B2G 
(Business to Government) situation and other 
disputes with arbitration agreement. 
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7.1 OVERVIEW

Litigation is the most common dispute resolution 
through the mechanism of bringing the case into court 
where the judge would make the decision. Litigation 
should be based on a strict and uniform regulation and 
WKH�GHFLVLRQV�DUH�¿QDO�DQG�ELQGLQJ��,QGRQHVLD�LV�VWLOO�
improving its legal system through reform, which will 
facilitate this. The process can be time consuming and 
expensive (include the cost for obtaining executorial 
power, and the other execution costs).

7.2 LEGAL BASIS

There are various sources of legal basis for disputes 
(civil lawsuits):
1. Legalislature

a. HIR (Het Herzein Indonesisch Reglement) 
Stb. 1848 No. 16 Jonto Stb, 1941 No 44 for 
Java and Madura area.

b. RBg (Rechtsreglement Buitengewesten) Stb. 
1927 No. 227 for outside Java and Madura 
area.

c. %:��%RRN�,9�RI�Burgelijke Wetboek Voor 

Indonesisch

d. RV (Reglement op de Burgelijk 

Rechtsvordering) Stb. 1847 No. 52 Jo. Stb. 
1984 No. 63 the Civil Procedural Law for 
European category.

e. Law No. 20/1947 on Judicial Court Re-trial
f. Law No. 04/2004 on Judicial Power
g. Law No. 14/1985 Jo, Law No. 5/2004 on 

Attorney General
h. Law No. 2/1986 Jo, Law No. 8/2004 on the 

General Court
i. State Attorney’s regulations and circulars

2. Jurisprudence 
In Jurisprudence, the decisions made by previous 
judges on cases not regulated by lawscan beused 
as references by the current judges whoare 
examining similar cases.

3. The customs adopted by the judge in a civil case 
examination.

4. Doctrines
5. International agreements

RV Article 8 No. 3 stipulates the details, which need 
to be included in the formulation of lawsuit application 
for the State Court. Inclusion of these details can 
accelerate the application process of the lawsuit. Such 
details are:
a. Addressed to the Head of District Court 
b. Dated
c. Signed by the plaintiff or the authorized power
d. Identity of all parties:

Full name
Address

e. Fundamentum Petendiincludes  the description of 
the issue and the legal basis for the lawsuit.

f. List of claims to be decided in court

After the lawsuit application is prepared, the plaintiff 
or his/her lawyer would bring the lawsuit to be 
registered at the district court of the defendants’ 
address. If there is more than one defendant, the 
lawsuit can be submitted to the district court of one of 
their addressees. The lawsuit submission process is 
illustrated in Figure 6. 
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Figure 6. The Lawsuit Submission Process in the District Court.
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fees mentioned 

in SKUM

Gives approval
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7.3. CASE STUDY

Location: Tesso Nilo National Park, Riau
Disputing parties��&RRSHUDWLYH�,�YV�7KH�2I¿FH�RI�
Tesso Nilo National Park 
Dispute intensity: Low (No violence)

Background
The Tesso Nilo National Park (TNNP) is a 38,576 
ha forest area established as a national park by the 

0LQLVWHU�RI�)RUHVWU\�LQ�-XO\�������:LWKLQ�WKH�DUHD��WKHUH�
ZHUH�����RZQHUVKLS�FHUWL¿FDWHV��DUHD�VL]H�RI�������
ha) issued by the National Land Agency (Indragiri Hulu 
2I¿FH��LQ������IRU�&RRSHUDWLYH�,��&RRSHUDWLYH�,�VRXJKW�
WR�KDYH�LWV�FHUWL¿HG�ODQG�WR�EH�H[FOXGHG�IURP�WKH�7113�
to be converted for the purpose of Palm Oil Plantation 
3URJUDP��+RZHYHU��WKH�2I¿FH�RI�7HVVRQ�1LOR�1DWLRQDO�
Park (OTNNP) refused to release the requested area 
to Cooperative I.

10 May 2007 x� OTNNP conducted survey with the President and Secretary of PT H (an agricultural 
company) which will take over Cooperative I.

20 September 2007 x� 7KH�3UHVLGHQW�RI�&RRSHUDWLYH�¿OOHG�D�ODZVXLW�DW�5HQJDW�6WDWH�&RXUW�UHJLVWHUHG�DV�1R��
11/Pdt.G/2007/PN.RGT.

x� The court suggested the disputing parties to mediate but the mediation process failed. 
15 November 2007 Cooperative input forward a peace proposal which include:

a. Financial compensation would be awarded for any losses caused by the 
defendant’s actions in the disputed area.

b. The defendant would terminate the lawsuit when both parties have reached 
agreements.

c. 7KH�SODLQWLII¶V�ODQG��ZKLFK�RZQHG�RZQHUVKLS�FHUWL¿FDWHV��ZRXOG�EH�UHPRYHG�IURP�
TNNP area.

d. 5HWXUQ�WKH�FRQ¿VFDWHG�HTXLSPHQWV�
20 November 2007 x� TNNP rejected the peace proposal.

x� TNNP was willing to settle and not pursue the criminal lawsuit if the plaintiff withdrew 
from the TNNP area. (Law No. 41/1999 on Forestry Art 50(2) and 78(3) stipulate 
that using forest area illegally and without the Ministry of Forestry permit would be 
considered a criminal act).

x� TNNP submitted a demurrer because it was in the view that the case should not be 
brought to the Rengat District Court as the disputed area was in Palalawan Regency.

x� As a result, both parties were required to provide evidences related to the location 
issue.

Timeline
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6 March 2008 1st SITE VISIT (GATHERING EVIDENCE) BY ALL PARTIES

x� Agenda: To inspect the disputed area and determine the boundaries by using two 
poles..

x� Results: 

- Pole 1 was in Palalawan Regency.

- Pole 2 was determined by the plaintiff. The judge asked the Inhu Land Agency 
DQG�WKH�2I¿FH�RI�)RUHVW�%RXQGDU\�WR�HVWDEOLVK�7113�EDVH�DQG�WKH�FHUWL¿HG�
DUHD�LGHQWL¿HG�E\�WKH�SODLQWLII�

27 March 2008 2nd SITE VISIT (GATHERING EVIDENCE)

x� Agenda: To examine the two poles determining the disputed area.

x� Result: One of the bases was located in TNNP area and another was outside the area.

5 June 2008 x� The judges agreed to rule in favor of the plaintiff and rejected the defendant’s demurrer.

x� The judges recognized KMS as the rightful owner of the disputed land and ruled that 
TNNP had breached the law.

10 June 2008 x� 27113�DSSHDOHG�ZLWK�WKH�VXSSRUW�RI�WKH�5LDX�2I¿FH�IRU�/HJDO�6XSSRUW��WKH�7HVVR�1LOR�
1DWLRQDO�3DUN�)RXQGDWLRQ��DQG�WKH�::)�

28 April 2009 The judges ruled in favor for the appeal of TNNP with the Riau State Court Regulation No. 
124/PDT/2008/PTR. 

The effects of the judge’s ruling in favor of TNNP:

x� Revoked the ruling, which stated that OTNNP breached the law.

x� OTNNP could conduct the necessary actions to safe keep the disputed land and 
undergo the legal actions if illegal activities occur in their area.
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7.4 KEY LESSON LEARNED

It is possible that alternative dispute resolutions will 
IDLO�WR�VROYH�RU�VHWWOH�WKH�GLVSXWHV��:KHQ�DOO�RSWLRQV��
with exception of arbitration,have been explored and 
failed to produce results, most of the time the disputing 
parties would go for litigation where they bring the 
issues to the court. The court would assist and make 
the decisions for them. The law and regulations then 
bind the disputing parties.

1. As required by law, the disputing parties need 
to attempt a mediation process before they go 
forward with litigation.

2. Disputing parties need to assist the judges and the 
inspectors during the site visits and ensure that 
the correct information and evidence are provided.

3. Collaboration with the other disputing parties is 
necessary to ensure smooth adjudication and 
evidence gathering process.

4. Related institutions (e.g. National Land Agency) 
and NGOs could help by providing data and 
support for the disputing parties.

5. All parties need to have a clear and thorough 
understanding of related laws and regulations.
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Each dispute settlement mechanism has its own 
VWUHQJWKV�DQG�ZHDNQHVVHV��,WV�FKDUDFWHULVWLFV�LQÀXHQFH�
its suitability to be used in different kinds of disputes. 
Each mechanism could be used independently or in 
combination with others. 
 
Deciding which mechanism to use is a key task for 
the investor, which should not be taken lightly as it 
LQÀXHQFHV�WKH�WLPLQJ�DQG�HDVH�RI�SURMHFW�FRQWLQXLW\��
Investor and advisor have to conduct cost and 
EHQH¿W�DQDO\VLV��UHVXOWLQJ�IURP�WKH�GLVSXWH�DQG�WKH�
likely outcomes of the various dispute settlement 
mechanisms. There are several key factors that 
need to be taken into consideration when selecting a 
mechanism, such as:

:KDW�LV�WKH�LGHDO�WLPH�SHULRG�WR�UHVROYH�WKH�
dispute?

:KDW�LV�WKH�FRVW�DQG�EHQH¿W�DQDO\VLV"
Does the investor want the dispute to remain 
SULYDWH�DQG�FRQ¿GHQWLDO"
Does the investor want to involve a third party to 
facilitate the dispute settlement?
Does the investor want to retain the control of the 
content and outcome? 
Does the investor want the award or agreement to 
EH�¿QDO"
Does the investor want the award or agreement to 
have execution power?
:KDW�DUH�WKH�UHPHGLHV��PRQHWDU\�RU�QRQ�
monetary) that are seeked by the investor?
Is preserving the relationship with the other party 
important?
Does the investor want to have certainty of 
achieving settlement?

Factors Negotiation Mediation Adjudication Arbitration Litigation

Time Short period 
but depend on 
the willingness 
of all parties to 
communicate and 
resolve disputes.

Short period (less 
complex case will 
take 1-2 days), 
depending on 
the skills of the 
mediator and issue 
complexities.

Usually shorter 
than arbitration 
and litigation. 

May extend 
over a long 
period if hearing 
protracted; it 
may take months 
or years to 
conclude. 

Longest period 
due to of in court 
process and 
the possibility of 
appeal.

Cost Low Low-Medium Low-Medium Medium-High Medium-High
&RQ¿GHQWLDOLW\ &RQ¿GHQWLDO &RQ¿GHQWLDO &RQ¿GHQWLDO�

for consensual 
adjudication but 
may become 
public when 
the decision is 
enforced in Court.

&RQ¿GHQWLDO��%XW�
may become 
public for high-
SUR¿OH�GLVSXWHV�

Public as judgment 
is reported.

Formalities Very informal. Very informal. Less formal than 
arbitration. 

Less formal 
than litigation. 
Procedural rules 
may be based 
either on the 
institutional rules 
or parties to 
agree or arbiter 
to decide.

Formal, rigid and 
requires stringent 
evidence. Follow 
procedural rules.

Involvement of 

third party to 

facilitate the 

process

No third party 
that facilitate the 
process. 

Mediator. Adjudicator. Arbiter. Judge.
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Factors Negotiation Mediation Adjudication Arbitration Litigation

Controls of 

content and 

outcome

Full control The mediator 
facilitates the 
process but parties 
are in control 
of content and 
outcome.

Adjudicator 
controls the 
content and 
outcome of 
proceedings.

The arbiter 
controls contents 
and outcome of 
proceedings but 
parties control 
choice of arbiter,  
language, time 
and applicable 
law.

The judge, 
controls outcome 
of proceedings. 
Parties have 
no control over 
choice of judge, 
time, venue, and 
procedural rules.

Award/

agreement 

¿QDOL]DWLRQ

1RW�¿QDO� 1RW�¿QDO� 1RW�¿QDO� Final. Final

Agreement/

Decision with 

executorial 

power

No (Require 
executorial power 
to be awarded by 
court).

No (Require 
executorial power 
to be awarded by 
court).

No (Require 
executorial power 
to be awarded by 
court).

No (Require 
executorial 
power to be 
awarded by 
court).

<HV

Remedies :LGH�UDQJLQJ��
Parties can 
determine 
innovative 
remedies as long 
as all disputing 
parties agree to 
them.

:LGH�UDQJLQJ��
Innovative creative 
remedies are 
possible.

Usually only 
monetary 
remedies. 

Usually only 
monetary 
remedies. 

Only legal 
remedies. 
Judges can grant 
remedies which 
arbiters cannot, 
e.g. injunctions, 
security, and 
subpoena.

Degree 

of parties 

satisfaction 

with the 

award/

agreement

High because 
parties work 
together to reach 
VHWWOHPHQW��:LQ�ZLQ�
outcome.

High because 
parties work 
together to reach 
VHWWOHPHQW��:LQ�
win outcome.

Low because 
decision is 
imposed by 
DGMXGLFDWRU��:LQ�
lose outcome.

Medium 
despite win/
lose outcome 
because the 
arbiter is chosen 
and agreed by 
the parties.

Low because 
judgment imposed 
E\�&RXUW��:LQ�ORVH�
outcome.
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Factors Negotiation Mediation Adjudication Arbritation Litigation

Effect on 

relationship of 

parties

Preserves 
relationship 
and can lead to 
collaboration.

Preserves 
relationship.

Has the potential 
to ruin relationship.

Has the 
potential to ruin 
relationship, 
but can be 
mitigated with 
the presence 
of competent 
arbiter.

High chance of 
ruining relationship 
as it can be very 
hostile.

Certainty of 

achieving 

settlement

Uncertain to 
achieve settlement 
as there is neither 
time limit nor a 
third-party to make 
decision. Disputing 
parties may insist 
on their demands 
rather than 
aiming to achieve 
collaboration.

More certainty 
of achieving 
settlement than in 
arbitration but it 
depends heavily 
on the good faith 
of the parties.

Certainty in getting 
a decision. 

Certainty 
in getting a 
decision. 

Certainty in getting 
a judgment.

Source: Berdenlex and team analysis.
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No Name Address Phone & Fax Number
1 The Indonesian Mediation 

Center 
Pusat Mediasi Nasional

Gedung Adi Puri 
:LVPD�6XEXG 
Jl. RS Fatmawati No. 52 
Jakarta 12430

Telp: (021) 7085 6585

Fax: (021) 769 1466

2 The Forest Trust (TFT) 0HQDUD�'XWD���WK�)ORRU��:LQJ�' 
Jl. H. R. Rasuna Said Kav. B-9 
Jakarta 12910

Phone: (021) 252 2929

3 Aid environment Jalan Burangrang 18 
Bogor 16128 
:HVW�-DYD

Phone: (0251) 837 1219 
Fax: (0251) 837 1380

4 Indonesia Arbitration Center

Badan Arbitrasi Nasional 
Indonesia (BANI)

-DNDUWD�2I¿FH� 
:DKDQD�*UDKD�/HYHO���	�� 
Jl. Mampang Prapatan No.2 
Jakarta 12760 
 
6XUDED\D�2I¿FH� 
Jl. Ketintang Baru II/1-3 
Surabaya 
 
'HQSDVDU�2I¿FH� 
Jl. Tanimbar No. 46 
Denpasar 80144 
 
%DQGXQJ�2I¿FH� 
*HGXQJ�:DKDQD�%DNWL�3RV��*:%3���
Level 5, Blok A 
Jl. Banda No. 30 
Bandung 40115 
 
0HGDQ�2I¿FH� 
Jl. Sekip Baru No. 16 
Medan 20112 
 
3RQWLDQDN�2I¿FH� 
Jl. Imam Bonjol No. 402 
Pontianak 78123 
 
3DOHPEDQJ�2I¿FH� 
Jl. BLPT Basuki Rahmat  
No. 32-B 
Palembang 30134 
 
%DWDP�.(35,�2I¿FH� 
Jl. Bunga Raya No. 22 
Baloi Center  
Batam 29432 
 
-DPEL�2I¿FH� 
Jl. Jend Sudirman No. 88 
Thehok 
Jambi

 
Telp: (021) 794 0542 
Fax: (021) 794 0543 
 
 
Telp: (031) 828 7414 
(031) 829 3486 
Fax: (031) 236 638 
 
Telp: (0361) 226 187 
Fax: (0361) 236 683 
 
 
Telp: (022) 421 3647 
Fax: (022) 426 1564 
 
 
 
 
Telp: (061) 452 7799/  
(061) 452 3654 
Fax: (061) 414 7192  
 
Telp: (0561) 585 262/  
(0561) 769 760 
Fax: (0561) 760 761 
 
Telp: (0711) 815 759 
Fax: (0711) 815 759 
 
 
 
Telp: (0778) 459 211 
Fax: (0778) 459 244 
 
 
 
Telp: (0741) 31185


